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pairer expressly distinguishes itself from such a case as this on the 
ground that the repairs were made in the yard on a loaded car simply 
stopped in transit. 11 It would seem that the boundary between the 
state and federal jurisdiction ought to fall between Johnson v. Great 
Northern Ry. Co. and the principal case. 

It appears that not only was this man not engaged in interstate 
commerce, but not even in " commerce " as that word is applied to a 
carrier. He was merely a carpenter with no more relation to trans- 
portation (railroad commerce) than another carpenter making a box 
for goods has to their sale (mercantile commerce). This is borne out 
by the fact that several large railroad systems 12 have made a practice 
of having this repair work done by an independent corporation organ- 
ized for that purpose or by the builder; thus showing that the function 
is of so ancillary a character that it need not be performed by the 
transportation company. Again, where state statutes have placed a 
similar liability on railroad companies, the state courts have held that 
they applied only to workmen engaged in the transportation service, 
and have refused to extend them to employees " not engaged in the 
hazardous business of operating railroads," ls and they have regarded 
a car repairer as not so engaged. 

It would seem that Chief Justice White foresaw just such a case 
when he said: "If the contention were well founded, it would extend 
the power of Congress to every conceivable subject, however inherently 
local; and would destroy the authority of the states as to all conceiv- 
able matters which from the beginning have been, and must continue to 
be under their control, as long as the Constitution endures." " 

R. W. M. 

Judgments — Service of Summons — Jurisdiction. — In Hamilton v. 
Hamilton, 1 recently decided by the District Court of Appeal, the ques- 
tion presented for decision was whether a judgment by default was 
subject to direct attack on the ground that the affidavit of service of 
summons was defective. It appeared from the affidavit that the de- 
fendant had not been served until after judgment, but from other evi- 
dence in the judgment roll it appeared conclusively that the affidavit 
was misdated, and that defendant had been regularly and duly served. 



Fed. 380 (1910); St. Louis, S. F. & Tex. Ry. Co. v. Seale, 148 S. W. 
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12 Atchison, Topeka & Santa Fe Ry.; Chicago, Burlington & Quincy; 
Chicago Great Western; Illinois Central. 

18 M. K. & T. Ry. Co. v. Medaris, 60 Kan. 151; 55 Pac. 875 (1889); 
Foley v. Chicago, Rock Isl. & Pac. Ry. Co., 64 la. 644; 21 N. W. 125 
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974 (1888). Breske v. Minn. & St. L. Ry. Co., 115 Minn. 386; 132 N. W„ 
337 (1911). 

14 Employers' Liability Cases, supra. 
1 (Oct. 15, 1912), 15 Cal. App. Dec. 445. 
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On this ground the court held that the judgment was not subject to di- 
rect attack. The decision is plainly correct. But, unfortunately the 
court lays down the proposition that where the affidavit is "the only 
evidence of service, the court acquires no jurisdiction unless it is made 
as required by law." This dictum would substitute proof of service for 
the fact of service as a determining factor in acquiring jurisdiction. 

There are cases to support the doctrine that if proof of service of 
summons is not made as required by law, the judgment by default 
is invalid and void, 2 and, of course, cannot be made valid by subse- 
quent proof of service. 3 Earlier cases, however, held that "jurisdic- 
tion of the person is acquired by the service of process, and dates from 
such service, and not from the return, which is only one of the modes 
laid down by the statute of proving the service and which, if irregu- 
lar or insufficient, may be amended or explained." 4 And the latest 
cases have upheld this rule. From the later authorities it not only 
appears that the return may be amended after judgment 6 but that it 
may be amended even after notice of motion to vacate the decree 
and upon an ex parte application. 7 And the most recent doctrine al- 
lows amendment to prove a regular service in a collateral proceeding 
in which the judgment has been offered in evidence. 8 

Even in case there is no additional evidence to support a defec- 
tive return it does not follow that the judgment can be attacked col- 
laterally. If the judgment roll does not purport to state all the essen- 
tial facts upon which jurisdiction was founded, but recites the con- 
clusion that jurisdiction was acquired it will be conclusively pre- 
sumed that there were sufficient facts before the court to justify its 
conclusion. 9 And the same presumption exists if the judgment roll is 
entirely silent upon this point. 10 But if the record purports to show 
everything essential that was done for the purpose of acquiring juris- 
diction it cannot be presumed that there was any other evidence of 
the fact and the judgment may be attacked collaterally. 11 This, it 



3 Lyons v. Cunningham (1884), 66 Cal. 42, 4 Pac. 938. 
sReinhart v. Lugo (1890), 86 Cal. 395, 401, 24 Pac. 1089. 
*Pico v. Sunol (1856), 6 Cal. 294; Drake v. Duvenick (1873), 45 
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s Herman v. Santee (1894), 103 Cal. 519, 37 Pac. 509. 

« Allison v. Thomas (1887), 72 Cal. 562, 14 Pac. 309; Hibernia Sav- 
ings and Loan Society v. Matthai (1897), 116 Cal. 424, 48 Pac. 370; 
Morrissey v. Gray (May 20, 1912), 124 Pac. 246. 

7 Herman v. Santee (1894), 103 Cal. 519, 37 Pac. 509. 

8 Jones v. Gunn (1906), 149 Cal. 687, 87 Pac. 577; Morrissey v. 
Gray (1911), 160 Cal. 390, 117 Pac. 438. 

9 Quivey v. Baker (1869), 37 Cal. 465; Cardwell v. Sabichi (1881), 
59 Cal. 490; Butler v. Soule (1899), 124 Cal. 69, 56 Pac. 601. 

10 In re Eichoff (1894), 101 Cal. 600, 36 Pac. 11; County Bank v. 
Jack (1906), 148 Cal. 437, 83 Pac. 705. 

"Hahn v. Kelly (1868), 34 Cal. 391, 404; Sacramento Bank v. 
Montgomery (1905), 146 Cal. 745, 752, 81 Pac. 138. 
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must be observed, is not because jurisdiction depends upon proof of 
service, as the dictum in the principal case would indicate, but be- 
cause, as is clearly pointed out in the cases last cited, it affirmatively 
appears on the face of the judgment that the fact of jurisdiction did 
not exist. This is always sufficient to overcome the presumption that 
the exercise of jurisdiction was rightful. 12 

Such expressions as that found in the principal case, and the de- 
cisions supporting the dictum are due to a failure to observe the dis- 
tinction between want of jurisdiction appearing affirmatively on the 
record, and absence from the record of the essential facts upon which 
the court based its jurisdiction. As has been pointed out, in the one 
case the judgment is void for want of jurisdiction, in the other the presump- 
tion in favor of the jurisdiction of courts of general jurisdiction sup- 
plies the defect. The distinction may be difficult to draw at times 
but the general principle should always be carefully observed. 

B. B. B. 

Jurors — Examination for Peremptory Challenge. — In People v. Ed- 
wards J the court holds that there was no error in refusing to allow 
defendant's counsel to examine a juror for the purpose of determining 
whether or not a peremptory challenge should be used on him. This 
decision was necessary on account of the dictum to the contrary in 
two early cases, 2 which, though overruled, 3 was repeated in a recent 
case. 4 The case of Watson v. Whitney, supra, has also been cited in 
other jurisdictions without observing that it was overruled. 5 In Eng- 
land, contrary to our practice 6 the challenge seems to have preceded 
the examination on the voir dire, 7 consequently there would be no oppor- 
tunity for an examination to determine whether a peremptory chal- 
lenge should be used. Among the numerous grounds of disqualifica- 
tion of common law was a general bias for or against a party. The 
challenge on this ground was known as a challenge "to the favour" and 
was determined by triers. 8 The Penal Code of California accomplishes 
the same results by permitting a full examination before the court on 
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et seq. 



